
whether the new technology or service involves an additional

physical taking of propert! or if additional lines are needed to

provide the services; i.e. whether there are additional burdens

on the estate which alter :he magnitude of the servitude on the

property_

[120] Putting aside th~ issue of whether the franchise itself

grants the. right to provid·~ the "new" services, if the services

are merely an additional electronic impulse they would not seem

to be an additional servitlde on the easement. On the other

hand, if the current use cf the easement is akin to telegraph

service in the sense that there are few streets being used in the

city, while the new teleccmmunications service requires the use

of all the public streets and rights-of-way, then that new use

would seem to pose an additional burden on the servitude of the

public property. The Tenressee Supreme Court in 1907 provided an

excellent discussion of tris issue in Horne Tel. Co. v. Mayor of

Nashville. 51 The court di;:cussed why a telephone company does

not have the same rights end privileges under a Tennessee statute

as those granted to a telegraph company. 52 It noted the .

additional burdens and dijficulties imposed by a telephone

business versus a telegraI,h business in using the city streets. 53

Specifically, it indicate< that while there are only a few lines

and only a few people involved in the operation of a telegraph

system within a city, man" lines (to every residence and

51101 S.W. 770 (Tenn. 1907 .

52Id. at 774-75.

SlId.



business) and many people are involved in the operation of a

telephone system. 54 The case cites extensively the 1899 Supreme

Court case of Richmond v Southern Bell Tel. Co.,ss which reached

the same conclusion as tc the enormous increase in the burdens

placed on public propert') by a telephone company as opposed to a

telegraph company. 56

Several cases rave addressed the issue as to whether

easements dedicated for t:ublic utility uses are compatible with

subsequent technological improvements. s7 The general rule seems

to be that technological improvements may utilize the easement so

long as the new use is slbstantially compatible with the original

dedication or grant and coes not substantially increase the

burden on the easement. 58 In C/R TV, Inc. v. Shannondale, Inc., 59

the developer of a residE"ntial subdivision argued that cable

television service was nc,t a compatible use and/or it

substantially increased the burden on the easement granted to a

telephone utility. The <ourt concluded that in this case

technological innovationf fit within the use of the easements as

long as such innovations did not increase significantly the

54Id. at 774.

55~74 U.S. 76~ (~899).

5~ome Tel. Co. v. Mayor ,f Nashville, ~o~ S.W. 770 (Tenn. ~907). See
also Postal Tel. Cable Co. v. City of Newport, 76 S.W. 159, 160 (Ky. 1903), in
which the court specifically said that tithe [placement of telegraph] poles and
wires in the streets are a serious servitude [on the public property] ,
and . . . [the telegraph company] could not impose this servitude upon the
city, thus taking its [the cit:y's] property without compensation. n

51See Michels v. Times Mirror Cable TV of Louisville, Inc., No. 85-CA
1081-MR. (Ky. Ct. App. Jan. 3~ ~986), cert. denied, 484 U.S. 890 (~987); Cia
TV, Inc. v. Shannondale, Inc. 27 F.3d 104 (4th Cir. 1994).

5·Michels, No. 85-CA-1081·MR, slip op. at 2; C/R TV, 27 F.3d at ~08.

5927 F.3d ~04 (4th Cir. 1~94).



burden on the estate. 60 The court found that as the telephone

wires, which were fiber o~tic, already carry video images, there

was in fact no distinctior between the two--cable television and

telephone lines that tranEmit video signals--which would result

in any increased burden. 61

[122] However, in 197", the Fifth Circuit took another

view, focusing on what services were authorized to be provided

rather than focusing on the additional burdens placed on the

easement estate due to "tl~chnological innovations." 62 While this

case primarily upheld the initial FCC Cable-Telco cross-ownership

ban, the court, in dicta, stated that providing cable television

services was not incidentil to providing telephone services. 63

The significance of this .s that if cable service is not

incidental to providing t~lephone service, then local telephone

franchises may not have g~anted the authority to the telephone

company to provide any ot~er telecommunications services,

including video dialtone service (as discussed below) under that

local franchise. Therefcre a new video franchise may be required

to obtain that authority, notwithstanding that there is no

increase in the "burden" :)0 the easements by providing this

"technological innovatior."

SOId. at 108-09.

SlId. at 109 ("The trans~ssions of a telephone company are virtually
indistinguishable from transmissions of a non-telephone company transmitting
television signals for purposes of a pole and wire easement grant."). See
also Greater Worchester Cablevision, Inc. v. Carabetta Enters., Inc., 682 F.
supp. 1244 (D. Mass. 1985); ~chels v. Times Mirror Cable T.V. of Louisville,
Inc., No. 85-CA-1081-MR (Ky. ':t. App. Jan. 31, 1986).

uGeneral Tel. Co. v. FCC 449 F.2d 846, 855 (5th Cir. 1971).

SlId. at 860.



('. FCC Activi ty

In late 1994, the 199164 and 199265 FCC video dialtone

decisions were upheld by 'he D.C. Circuit in National Cable

Television Ass'n v. FCC. 66 These decisions allow local exchange

telephone companies to provide video dialtone services

(essentially a video programmerts electronic pipeline) without a

cable television franchiSE under the 1984 Cable Act and the 1992

Cable Act. 67 The D. C. Circuit concluded that video dialtone

service is not a cable te:evision service under the Cable Act,

and therefore the Cable At t does not apply. 68

Video dial tone s a legal construct by the FCC of a

telecommunications techno:ogy in which the the video programmer

is an entity distinct fron the owner/operator of the physical

facility which transmits the programming. 69 The physical

facility in this case is cwned by the local telephone exchange

company. Thus, in essenCE, video dialtone is a use of the

telephone lines as a pipeJine for cable television programmers.

By that legal construct 01 separation of entities, those

'~elephone Co.-Cable Television Cross-Ownership Rules, 7 F.C.C.R. 300
(1991) (first report and order) [hereinafter Preliminary Video Dialtone
Order] .

'5Telephone Co ..-Cable Tele'\ision Cross-Ownership Rules, 7 F.C.C.R. 5781
(1992) (second report and order, recommendation to Congress and second further
notice of proposed rulemaking) (herein~fter First Video Dialtone Order] .

"33 F.3d 66 (D.C. Cir. 19~4).

"rd. See generally Preli.Ddnary Video Dialtone Order, supra note 64;
First Video Dial tone Order, suF 1:"a note 65.

"National cable TelevisiOL MS'n, 33 F.3d at 70-73. In 1991,
preliminary Video Dialtone Order, supra note 64, at 330, and in 1992, First
Video Dialtone Order, supra note 65, at 5822-23, the FCC had reached the same
conclusion.

"Preliminary Video Dialtore Order. supra note 64, at 306.



providing video dial tone services avoid the requirements of the

Cable Act, including the need for a local cable television

franchise.

The FCC initially defined "video dialtone" as follows:

"Video dial tone . is an enriched version of video common

carriage under which [Local Exchange Companies) will offer

various non-programming services in addition to the underlying

video transport . [in:=luding) the transmission of

entertainment video progr~mming and other forms of video

communications . ,,70 The FCC further explained in 1992 that

in video dial tone service there is

separate control avec the creation, selection, and
ownership of video pcogramming from control over the
facilities linking t1.e program supplier and each of its
individual viewers or: "subscribers." This separation
was designed to comport with the prohibition of Section
613 (b) of the Cable\ct against telephone companies
providing video prog~::amming directly to subscribers in
telephone service ar'~as. 71

Due to the potential impact of this novel way of

avoiding the application)f the Cable Act, the D.C. Circuit

opinion was widely covered in the national news media. 72 Almost

without exception, these news stories characterized the court's

holding in National Cable Television Ass'n in much broader terms

than in fact was the case suggesting that the holding nullified

10Id. (emphasis added) .

'1Telephone Co.-Cable Television Cross-Ownership Rules, 7 F.C.C.R. 5069,
5070 (1992) (memorandum opinior and order on reconsideration) (emphasis
added) .

12See, e.g., Jeannine Aversa, Phone Firms Avoid Paying for Cable, THI LiGAL
IN'l'ELLIGENCEll, Aug. 29, 1994, at 9: Jube Shriver, Jr., Telephone F:1.rms Don 't
Need Local Franchise For V:1.deo, L.A. TIMBS, Aug. 27, 1994, 0 at 01; Jon Van,
Phone Firms Free Of Franch.ise costs, CHI. TRIs., Aug. 27, 1994, Business, at 3;
No Franchise Needed In Video cable Service, '1'HB NATIONAL LAw JOCRNAL, Sept. 12,
1994, at B 4.



any local franchising reqlirements and the attendant franchise

fees that local governmen:s may impose on telephone companies

which provide video servi:es. 71 These characterizations by the

news reports of National ~able Television Ass'n created a

misconception that a 10caL~y required franchise, as opposed to

one required by the Cable Act, is not required to provide video

dialtone service or other new telecommunications services. In

fact, neither the FCC nor the D.C. Circuit addressed in any way

any franchise or right-of-way use agreements required pursuant to

state or local law. The L99174 and 199275 FCC orders and National

Cable Television Ass'n only addressed the very narrow issue of

whether the Cable Act applied to video dialtone service. 76 They

held it did not and no mcce.

1. Local Franchise Requirements for the Provision of Video
Dialtone Service

The FCC video dialtone decisions have given rise to

confusion as to local franchise requirements for providing new

telecommunications services. 77 The applicability of local or

state franchise requirements to video dialtone may be questioned

by those in the telecomm~inications industry because of the lack

73See Jeannine Aversa, Pn(;lne Firms Avoid paying for Cable, THE LEGAL
INTELLIGENCER., Aug. 29, 1994, at 9; Jube Shriver, Jr., Telephone Firms Don't
Need Local Franchise For Videc, L.A. TIMBS, Aug. 27, 1994, D at 01; Jon Van,
Phone Firms Free Of Franchise Costs, CHI. TRIEI., Aug. 27, 1994, Business, at 3;
No Franchise Needed In Video cable Service, THE NATIONAL LAw JOtJRNAL, Sept. 12,
1994, at B 4.

74preliminazy video Dialte,ne Order, supra note 64, at 330.

75Pirst Video Dialtone Orcler, supra note 65, at 5822-23.

~33 F.3d at 70-73.

"In re Telephone CO.-Cab,e Television, CC Docket No. 87-266, 1995 FCC
LEXIS 396 (Jan. 20, 1995).



of clarity in the FCC opinions. As stated above, the FCC ruled

that "the Cable Act does Lot mandate that a local exchange

carrier or its customer-pl"ogrammer obtain a municipal cable

television franchise (undEr the Cable Act) in order to offer

video dial tone service. ,,78 In reaching that determination, the

FCC had a significant underlying assumption in its analysis.

That analysis, discussed In detail in the subsequent 1992 FCC

opinion, assumed that because a local telephone franchise had

previously been granted tc the local telephone company, such

franchise authorized the "Lse of the local public rights-of-way.79

The FCC commented that such a local franchise allows and enhances

"the ability of . . local entities to regulate such use [of the

loc"al rights-of-way by the telephone company] . ,,80 The FCC went

on to state:

In contrast to cable operators, local telephone
companies already receive authorization to use the
public rights-of-way ?ursuant to common carrier
regulation. Consequently, there is no basis to infer
that Congress intended that local telephone companies
secure a cable television franchise to use the same
rights -of -way they ar~ already authorized to use. 81.

Unfortunately, the FCC did not clearly state under which

regulations telephone compinies had received the prior

authorization to use local public rights-of-way. Still, it

71 Preliminary Video Dial ton."! Order, supra note 64, at 302; see also id.
at 324-25 and 330.

"First; Video Dialeone Orde.. ", supra note 65, at 5822-23.

'OId.

8lId. (emphasis added) .



...:efers to a franchise as h"w that authorization is accomplished

with cable television. 8Z

The FCC also exp..ained in its 1992 opinion that as

telephone companies alread~' have a local franchise, which

addresses the concerns about public safety and convenience and

use of public rights -of -wa;', another franchise is not needed to

provide video dialtone se~·ice. The FCC stated:

Since these concerns about use of the public rights
of-way] are already addressed by 'the existing common
carrier regulatory sd:.Leme for telephone company
facilities [in part b) having a local telephone
franchise], we concluci,e that Congress did not intend to
subject telephone comt.,anies to the duplicative
regulation that would occur if we were to find that a
cable franchise is al~o required for video dial tone
facilities. 83

Thus, the FCC's analysis assumed that local telephone

companies providing video cialtone would already have a local

franchise permitting use of public rights-of-way.

2. The D.C. Circuit's Narrcw Holding in National Cable Television
,las'n v. FCC

[130 ] In National Cable Television Ass'n v. FCC, the D.C.

Circuit, in upholding the F::C decisions, agreed that video

dialtone was not a "cable service" as defined by the Cable Act,

principally because it was )nly a conduit for the services. 84

The court analogized that il providing a video dialtone service

the telephone company is li{e the post office in delivering a

UId.

UId. at son (emphasis addec1,).

'4National Cable Television J.ss'n v. FCC, 33 F.3d 66, 72-75 (D.C. Cir.
1994)



letter. 85 The telephone company, in providing video dialtone

service, is delivering a vLdeo message from one customer to

another customer, but it i; not determining in any way what the

message is, or what is sen:, or to whom or by whom it is sent. 86

[131J The court distin;uishes "video dialtone" and "cable

service" under the Cable A::t as follows:

[V] ideo dialtone service and cable service are very
different creatures:v-ideo dialtone is a common
carriage service, the essence of which is an obligation
to provide service irdifferently to all comers--here,
to provide service tc all would-be video programmers.
On the other hand, cable operators exercise "a
significant amount of editorial discretion regarding
what their programmir g will include. "S7

Video dialtone service is not "video programming" under the Cable

Act definition and thus i~ not regulated by the Cable Act.

Therefore, a franchise un( :er the Cable Act is not required to

provide this service.

The court does :lot hold or suggest in any way that a

local franchise to use pulllic rights-of-way, as required under

state or local law, is sonehow preempted or negated, nor does it

state that any local publ.c rights-of-way can be used without a

locally required franchis.~. The court, like the FCC, states that

it would be duplicative t) require another franchise for the non

cable television service )f video dialtone, as the concerns about

the public safety and use of rights of way have already been

addressed in that pre-exi;ting franchise. ss

ISId. at 7~-72.

"Id. at 72.

·'Id. at 7S (quoting FCC' Midwest Video Corp., 440 U.S. 689, 707
(~979) ) .

"National Cable Televisicn MS'n, 33 F.3d at 73-74.
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The court quo':ed the House Report on the 1984 Cable Act

which stated that nothing in the Cable Act was "intended to

prevent a common carrie- from constructing, subject to applicable

law, a local distribution system that is capable of delivering

video programming and ol:her communications to multiple

subscribers within a community . ,,89 In other words, if

applicable state or local law requires a local franchise to use

public rights-of -way fo:' that distribution system, those

applicable local laws mt,st be adhered to prior to providing the

video dialtone service.

Thus, neither the FCC's video dialtone decisions nor

the D.C. Circuit's opin~on addressed, in any way, local

franchising requirement~ as required by applicable state or local

law for providing video dialtone service. In fact, as has been

noted above, the FCC predicated its opinion that no additional

local cable television franchise was required to provide video

dialtone service on the existing regulatory schemes which had

already authorized use cf the local public rights-of-way and

already protected the lccal interest. The principal components

of those regulatory schemes are right-of-way use agreements,

typically by a local franchise to use the streets.

['35]

D. Prof,osed Federal Legislation

In legislatior. proposed but not adopted on the

"information superhighway" in the 103rd Session of Congress,

·'Id. at 71 (citing H.R. Rep. No. 934, 98th Cong., 2d Sess. (1984),
U.S.C.C.A.N. 1984, p. 4655) emphasis added) .



, ,

particularly the Brooks/D.ngell Bil1 90
, the Markey/Fields Bill

(which passed out of the louse after it was incorporated into the

Brooks/Dingell Bill H.R.) 1 and the Hollings Bill92 there were

several sections with verr broad language concerning preemption

of state and local regula:ory authority.

Again, in the Clrrent l04th Congress, H.R. 411 was

filed on January 4, 1995, by Rep. Markey, together with Rep.

Dingell and Rep. Conyers.!) This bill includes some of the same

broad, problematic clauses that were in last session's bills

regarding preemption of state and local authority to regulate

telecommunications services in their state or local area. 94 For

instance, section 302(a) of the legislation provides the

following preemption lan~uage:

(c) (3) PREEMPTION.
(A) Limitatior [N]o state or local

government may .
(i) effectively prohibit any person or

carrJer from providing any interstate or
intrcl.state telecommunication service or
information service, or impose any

'OR.R. 3626, 103d Cong.,~d Sess. § 302(a) (1994) (amending 47 U.S.C. §
201(c) (3» ("Preemption. .. [N]o State or local government may ...
effectively prohibit any person or carrier from providing any interstate or
intrastate telecommunication3ervice or information service, or impose any
restriction or condition on e"ltry into the business of providing any such
service.") .

'lR.R. 3636, 103d Cong., 2d Sess. (1994) (This bill was reported out of
the House Committee with sevecal new amendments. one was to exclude the "new"
telecommunications revenue frJm the franchise fee base of the cable television
franchise. Another amendment required "local franchise fee parity." If those
two amendments had both been applied, current franchise fee charges on
telephone franchises could halfe been challenged.)

Us. 1822, 103d Cong., 2d Sess. § 230(a) (1994) (" ... [N]o State or
local statute or regulation,Jr other State or local legal requirement, shall
prohibit or have the effect cf prohibiting the ability of any entity to
provide interstate or intrastate telecommunication services.").

'3R.R. 411, 104th Cong., 1st Sess. (1995) (amending scattered sections of
47 U.S.C.).

'4Id. § 302 (a), (b) (1). bl (2) (1995).
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res:riction or condition on the entry
int) the business providing any such
serrice . . . 9S

Telecommunica:ions service companies may argue that

these sections not only preempt or supersede state and local

authority to regulate ilterstate telecommunications providers,

but perhaps also even p:oohibit state or local governments from

requiring compensation :or the use of local public property.

A narrow exce!)tion to this preemption allows state and

local regulation that i, "necessary and appropriate to

protect public safety ald welfare, ,,96 and that provides for

"normal construction pe :-mits. ,,97

The bill allo~s, in section 302, for cable companies to

provide other telecommulications services (including, presumably,

telephone services)98 an1, in section 401, for local exchange

telephone companies to Jrovide cable services. 99 Section 302(a)

also provides that all Eranchise fees and charges should be

equivalent for all tele :ommunications operators. 100 In section

659(a) (3), the bill exenpts video services provided by a

telephone company from :he franchise requirements of the Cable

Act (including franchis= fees) ,101 yet section 659 (b) (2) of the

t5Id. § 302(a) (amendin( 47 U.S.C. § 20l. by adding subsection (c) (3»
(emphasis added) .

"Id. § 302(a) (amendinc 47 U.S.C. § 20l. by adding subsection
(c) (3) (B) (i) ) .

'''Id. § 302 (a) (amendinq 47 U.S.C. § 20l. by adding subsection (c) (3) (C» •

"Id. S 302.

"Id. S 40l..

lOOId. § 302 (a) .

101Id. § 659 (a) (3) .
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bill requires local fran:hise fees to be charged that are

comparable to Cable Act fees on such revenue .102 However, section

302(b) (1) of the bill am~nds section 541(c) of the Cable Act to

restrict the application of franchise fees on cable operators to

apply only to cable service revenue, thereby excluding any

telephone or other telec~mmunications service revenue from a

cable operator's franchise fee base. 103 The result of section 659

and section 302(b) (1) is a nonparity of fees. These provisions,

taken together, could jeopardize existing franchise fee

agreements of cable comfanies, telephone companies and other

competitive access provJ ders 104

III. CONCLUSION

While the Supleme Court has ruled in a number of cases

that Congress cannot appropriate state and local public streets

and rights-of-way for tl,e use and benefit of third parties

without compensation, tLe authority actually to receive

compensation for the USf' of state and local public properties is

contingent on state law The misconception (which has grown to

almost a mythical propo.:"tion) that somehow federal regulatory

oversight in the teleconmunications area has wholly negated the

lOZId. § 659 (b) (2) "

lOJId. § 302 (b) (1) (amending 47 u.s.c. § 541 (c) "

mAt the time of final publication of this article there recently has
been a Senate Bill, S. 652, l04th Cong .. 1st Sess. (1995), introduced by
Senator Pressler. That Senate Bill appears to address some of the issues
raised in the article with regard to the parity issue of franchise fees. As
presented, it allows "competitively neutral" franchise fees to be applied to
both cable television operators providing telephone service and telephone
companies providing cable sE'!rvice, i. e., both "new" sources of revenue being
subject to franchise fees. rd. at § 20~(a) (amending 47 U.S.C. § 254(c).



,". '.

need or authority of state and local governments to require a

local telecommunicat ons street franchise under the existing

applicable state or ocal law prior to use of public property

should not continue. FCC action and federal legislation should

be monitored and rev.sed or challenged if necessary to avoid any

ambiguity that may g.ve rise to litigation in this area.

However, based upon :he present law, in the event of such

litigation, state and local governments should prevail.
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News Release
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Survey Shows Cellular lDdustry Exaggerates Regulatory
Burden--Most Local Tower PeDDits Approved

(w........ DC)- In a survey of 230 cities and counties across the country, the American
Planning Association found that contrary to industry claims, 92 percent of permits for cellular
towers are approved, most in less than 60 days. In fact, the survey shows that 76 percent of
communities are streamlining their application process in order to help the industry put its
netWork in place. The communities surveyed represent approximately 2S million people
approaching ten percent of the American population.

Working with the National Leape of Cities, the U.S. CoDference of Mayors, the National
Association of Counties, aDd the National Organization of Telecommunications Officers and
Advisors, APA found that both laqe and small communities approve more than 92 percent of
cellular toWer applications submitted to them. Even though the survey found that eight
percent of permits are denied, these figures cite only initial denials.

"We recognize there is a need for these towers," said Terrance Harrington, Director of
Planning for Roanoke County, ViqiDia. "In cases where the applications don't meet
community standards, the companies can work with us to submit another application that
conforms. I would say that eventually, most towers get built."

The APA survey is timely because a House-Senate Conference Committee is considering an
industry-backed provision in the House-passed telecommunications bill. H.R. ISSS, which
would preempt local government authority over the siting of cellular toWers. Industry leaders
have also petitioned the FCC to override local laws, claiming that local governments are
trying to prevent tower sitings through cumbersome zoning and permitting requirements.

"Cairns that cities are routinely denying antennae location sites represent a classic case of
over-reaction by telecommunica&:ioa companies," stated Michael Guido. Mayor of Dearborn.
MichipD, who dUects the work of the U.s. Conference of Mayors on telecommunications
issues. "The survey's results confirm that the overwhelming majority of antennae citing
requests are being granted in small. medium, and large cities across the country."

Althouah almost all applications are approved. respondeDts are most concerned about
aesthetics in the siting of towers. NiDety-three percent believe that localities should remain
involved in the approval process to ensure community integrity.

-over-
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APA CeIIuler Tower Survey

In r.spon•• to c.llular indultrY claim. that local gov.rnm.nts are a barrier to construction
of c.llul.r tow.rs, APA initiat.d this survey•. The purpo.e of the survey wa. tri-fold: First
priority wa. to d.termine if local governments impede the siting of c.llular tow.,., and
thus, the development of the "information skyway system." Second, was to determine
local governm.nts re.ction to the cellular industry's att.mPt to gain federal preemption
over local governm.nts in the siting of ceNular towe,.. And third was to collect
information on siting requirements to a..ist local gov.rnments in the review of future
tow.r applications. We began the survey in mid-September. As of November 7, 1995, we
had rec.ived 230 responses from jurisdictions repre.enting about 25 million people, which
approaches 10% of the nation's population. More surveys continue to arrive daily. The
data indicates:

• 12% of .....e:ationlI for ........... to con8tI'Uet e.I.._ tow.,. .. III'Proved
by local government review bod.. (230 agencies received a combined total
of , ,310 applicdona, 116 were denMd).

• Not only do IoCIII govemmenta approve the mIIjarIty of appIIcationa they
...., 74% of tMm review and procea IIPPICIltlol. In .... than two
11IOIlb.

• u.c.&~ ..~ to the demand .. thia tectfi1Ology: Of the
~ .............. review periods, 78% are ...mllNng or
updating their cunnt procedIna.

• The prinwy CGftC*n ,.... to~... '"* IitIng is a.-thetic ......nce,
faIowed by strueturIll integrity and he81th ......

• Ali overw...... number of r..ponde..tIi. 83", f ..... opposition to
..... preemption of IoCIlI zoning end raillw euthority. The ........... of
a tow a. My .wl" ...., • ..,ect •• IocIII reepontIIbIIIty.
H b.lnre that IoCIlI~ .. beet ......... to 1IMIyz. and
....... the impecta of such lend .... In the community, while also
aocotnmodating them.

Working with the Nationall.eague of Cities, the U.S. Conferenc. of Mayors, the National
Aaociation of Counties, and the National Organization of TeMcommunications Offic.rs
and Advisors, the survey was distributed to local governments in the following categories:

- Towns/Clti•• with a popuJation und.r 50,000
- Citie. with a population of 50,000 to 200,000
- CIties with a population of over 200,000
- Counties with zoning authority

. AeIpondents were uked to comment on their .xperiencea with the .iting of cellular
communic8tion tow.... through the aurvey inatrurnent attached (Appendix Al. For the
pwpoees of this rec»ort, we have Hmitad our summary to the data on application review
and pre-emption of authority. Data on the .ite specfficatiOM wHl be made available at a
later dat••

The results of our p....imin.ry findings follow, according to jurisdiction size:



CtIIIuIIr Toww SItIng AdIvIty (QuBIons 1 • 4)
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1. .... your community ever received an application for pennlsslon to erect a
cellular communication tower? V. (how m.ny?~ or_ No.

230, or 100% of respondents said yes.

TqwnslCltiu with a population uoder 5Q, QQQ

127 cities responded that they had received at leut one tower application. In total, 210
tower appIlcatlons had been received by thu. cltlu. An average of 1.65 tower
applications per town/city.

Cltjts w«tz a POPulation of 50. QQQ TO 200.QQQ

51 cities responded that they had received at le.st one tower application. In total, 311
tower appllcatlona had been received by th_ cltlfJa. An average of 6. 1 tower
applications per city.

Cltjts w«tz a pqpulat;on of over 200.000

12 cities responded that they had received at least one tower application. In total, 211
to...applications had been received by thee. cltlfJa. An average of 22.2 tower
applications per city.

CquotjI« wfb zoning .uttIQritY

40 counties responded th.t they had received at Ieut one tower application. In total,
603 tower appIlcatIona had been received by"'" countlu. An avetBge of 15.1
tower applications per county.



c/tjes with a popUlation of oyer 200. QQQ

Of those 268 applications, 22, or B% ofall tower application. had been denied as of
November 7, 1995.

Counties with Zoning authoritY

Of those 603 applications, 45, or 7.5% ofall tower application. had been denied as
of November 7, 1995.

4. How many cellular towers doe. your community have now?

TqwnsICltiu wjth a popu/ltion under 50. QQQ

The 127 respondents reported a total of 175, or B3% ofall towel'S proposed as
currently standing.

Clits with a population of 5Q.QQQ to 2QO.QOO

The 51 respondents reported a total of 309, or 91% of an towers proposed as
currently standing.

Citi,s with a populatjon of oyer 200. QQQ

The 12 respondents reported a total of 273, or 103% ofall towers proposed a.
currently standing.

Counties with Zoning authoritY

The 40 respondents reported a total of 498, or B3% ofall towe,. proposed..
currently standing.

Note: The ratio of approv8Js to total towers standing is slightly skewed by the fact that
some respondents included in their count of total tOwet3 standing, those which had been
erected prior to the existence of their review process.



6. WIth an anticipated increase in tower applications, is your community
____________________ updating or streamlining their

present review process? a. __
CclnndyP.lo_toF'-i1TOMr"t_.-:a.(Q......6) _ Yes b. No

IcOlmUiila.;:u I
. , .Qmn.riIiIII'ti SINai••"

i

TownllCitits with a population
Undlc 50·000
Of the 127 respondents in this
category, 104 answered this
question:

22 or 21% reported they were
attempting to update their
review process.

82 or 71% reported they went
not attempting to update their
review process.

Cltjy with a poouIatigo of so.000 to 2QQ. QQQ
Of the 51 respondents in this category, 48 answer&d his question:

18 or 37.5% reported they went attempting to update their review process.

30 or 12.5% reported they were not attempting to update their review process.

piIIg with a pqoulatioo gf gver 2QQ,OOO
Of the 12 respondents in this category, 10 answered this question:

6 or 10% repotted they went attemptlnfl to updllte their review process.
4 or 4D% reported they went not attempting to update their review process,

CgucjW, wjtb zgnjog autJp#y
Of the 40 respondents in this category, 25 answered this question:

11 or"" reported they went attempting to update their review Process.
14 or 51% reported they went not attempting to update their review process.



8. Does you community encourage or require tower sharing to the extent that
It I. technically feasible?
a. Ves b. No _

TOWOIICitits wIb a lX¥JIJjItjoo Undtr 5Q, QQQ
Of the 127 respondents in this category, 100 answered this question:

76 or 78% encourage or require tower sh8rlng.

TCM8rS.ia (Q.....8)

.~TCM" .

US ~I!I II lIn
.........1P

24 or2~ do not
MCOurage or require
tower sharing.

CIIIM with a pgpulstion of
50.000 to 2OC1 QQQ
Of the 51 respondents in
this c.tegoty, 49 answered
this question:

38 or 78% encourage or
,.",/re tower sharing.

11 or 22% do not
MCOu,.",e or require
tower sharing.

CIiM with a POP't#tttm ofOVIC 2QQ, QQQ
Of the 12 respondents in this category, 12 answered this question:

9 or 7"' encourage or require tower sharing.
3 or2"' do not encourage or require tower sh8rlng.

CgunIit& wjtb zOOing autIpjty
Of the 40 respondents in this category, 38 answered this question:

31 or'2% encourage or require tower sh8rlng.
7or 1'" do not encoul'llfle or require tower sharing.



APPENDIX A - SURVEY INSTRUMENT

A • PI' . .'....--."-'t_1iIJft
",.MatuchuHttS Ave. NW
Wllhiftpon. DC 20036
Phone 202.872.06"

PLEASE RESPOND BY 10/23{95

APA Ctltul,r Tow.r Survey-2 peg.s

______ c. ZJp _

1. NImI

2. nt,.
3. JurildletlonlPopul'tlon

4. Address

5. a.CIty b. Stat.

6. a. Phon. b•. Fax

7. H. your community .ver received an appliCition for permis.ion to .r.et a c.llular
communication tower? V. (If yll, how m,ny? ) No.

8. How many tow.r applications h. your community approved? _

9. What wert the conditions for approv.1? _

10. How rntny tower applicMions h. your community d.nied? _

11. What were the reesans for d.ni.n _

12. What year w. the first application submitted? _

13. How many cellular towers does your community have now? _

14. Approximately how long does the appticMion review proCIII tak.? (from
.ubmisaion to final approval):

a. 2·4 weeU_ b. 1 • 2 months_ c. 3 • 6 manths__
d. 8 + rnontha__

15. With M amicipMed incnIIM in tower appIicIItians, is your community updating or
atrMn'tHning their preunt review praceu? a. VII b. No _

16. W.. the mein concerns reg_ding tower approval in your community related to:

17. oa. your community encour. or require tower sharing to the .xtent that It is
~Iy f....bIt? a. VII b. No _
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Director, Baole Holding Company) 101
Market Street, San Francisco. California
94105:

1. Central Coast Bancorp. Salinu,
California; to acquire 100 pel'OlDt of the
voting shares of Cypress Coast Bank.
Seaside, CaliforniL

Board of Govel'l1Oll of the Fedetal ReIemI
Syltem. March 25. 1998.

'8IUIifer J. Joluuoa.
lMputy Secretary 01the Board.
IFR Doc. 116-7660 Piled 3-28-116: 8:45 ami
...... COOIIZ1G-01"

GENERAL SERVICES
ADMINISTRAnON

Plecement of commerv'" An...... on
Feder8t Property

AGENCY: General Services
Administration.
ACTION: Notice.

Sunahlne MeetIng

,.AND DATE: 10:00 8.m:. Wedneeday.
April 3. 1996.
PLACE: Marriner S. Eccles Federal
"rve Board Buildins. C Street
entrance between 20th and 21. Streets
NW.• Washington. D.C. 20551.
STATUS: Closed.

MATTEA8TO BE~

1.'Personnel actions (appoinlments.
promotions. assignments, .
reesaignments. and salary dona)
involving individual Federal_rve
System employees. .. .~'

2. Any items carried forward from a
previously announced i"l
CONrACT P£A8OH FOR II'O..TION:
Mr. Joseph R. Coyne. AlliataDt to the
Board: (202) 452-3204. You may call
(202) 452-3207. be&innl"lat
approximately 5 p.m; two buaineu days
before this meeting, for a recorded
announcement of bmk and bank.
holding company applications
scheduled for the meeting.

Deted: March 27. 1996.

'eDDifer J. Joluuoa.
Deputy Secretary01the BoanI.
IFR Doc. 116-7826 Filed 3-27-98; t t:t81m1
...... coO. IZ'lG-01-4t

8l.MI1ARY: On August 10. 1915.
President Clinton sisned an Executive
Memorandum directlDB the heads of all
departments and apnciM to facilitate

. access to Federal property for the
purpose of siting mobile .-viCII
antennas. The General Servion (~ ,
Administration, in coordiDationwith
other Government departments and

proposal also involves the acquisitioD of
a nonban.k.ing company, the review alao
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
including whether the acquisition of the
nonbanking company can "rellSonably
be expected to produce benefits to the
public, such as greater convenience.
increased competition, or gains in
efficiency, that outweigh possible
adverse effects, such as undue
concentration of resources. decreased or
unfair cou·petition. conflicts of
interests. or unsound banking practices"
(12 U.S.c. 1843). Any request for
a hearing must be accompanied by 8 .
statement of the reasons a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute.
summarizing the evidence that would
be presented at a hearing, and indicating
how the party commenting would be
aggrieved by approval of the proposal.
Unless otherwise noted. nonbanldng
activities will be conducted throughout

,- the United States.
Unless otherwise noted. comments

regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board ot
Governors not later than April 22. 1996.

A. Federal ...... Banlt ofC1ne1aad
(John J. Wixted. Jr.• Vice President) 1455
East Sixth Street. Cleveland. Ohio
44101:

1. Pennwood Bancorp. Inc.,
PittsbWRb. Pennsylvania; to become a
bank holding company by acquiring 100
percent of the voting shares of
Pennwood Savings Baole. Pittsburgh.
Pennsylvania. .

B. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, N.W.. Atlanta, Georgia
30303:

1. The Colonial BancGroup. Inc.•
Montgomery. Alabama: to merge with
Commercial Bancorp of Georgia. Inc.•
Lawrenceville. Georgia. and thereby
indirectly acquire Commercial Bank of
Georgia, Lawrenceville, Georgia.

C. Fedval1lelerre Bank ofDana
(Genie D. Short. Vice President) 2200
North Pearl Street. Dallas. Texas 75201
2272:

1. Marlin Holdings. Ud., Marlin,
Texas; to become a baole holding
company by retaining 67.93 percent of
the voting shares of Central Financial
Bancorp. Inc., Lorena, Texas: and
thereby indirectly retain shares of
Central Delaware Financial Bancorp.
Dover. Delaware; Lorena State Bank.
Lorena, Texas; and Bank of Troy, Troy.
Texas.

D. Federal R...,.e Bank ofSan
Francisco (Kenneth R. Binning,

Formations of, Acqul8JUons by, 8nd
Mergers of Bank Holding comp.nles

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holdina Company
Act of 1956 (12 U.S.c. 1841 et seq.)
(SHC Act). Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank.
holding company and/or to acquire the
assets or the ownership of. control of. or
the power to vote shares of a bank. or
bank holding company and all of the
banks and nonbanking companies
owned by the banlc holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board. are available for immediate
inspection at the Federal Reserve Bank
indicated. Once the application hIlS
been accepted for processing. it will also
be available for inspection at the offices
of the Board of Govemors. Interested
persons may express their views in
writing on thefstandards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the

FEDERAL RESERVE SYSTEM

14100

ADOAESS: Direct all comments h
Dorothy Conway, Federal
Communications. Room 234, 1919 M
St.. NW., Washington, DC 20554 or via
internet to dconwayOfcc.gov.
FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
,information collections contact Dorothy
Conway at 202-418-0217 or via internet
at dconway@fcc.gov.
SUPPlEM&HTARY INFORMATION:
OMB Approval Number: 3060-0003.

Title: Application for Amatew
OperatorlPrimary Station License.

Form No.: FCC 610.
Type ofReview: Exteneion of 8

currently approved collection.
Resopondents: Individuals or

households.
Number ofRespondents: 93.000.
Estimated Time Per Response: 10

minutes. .
Total Annual Burden: 15.438 hours.
Needs and Uses: FCC Rules require

that applicants file the FCC 610 to apply
for a new,renewed or modified license.
The fonn is required by the
Communications Act of 1934. as
amended; International Treaties and
FCC Rules - 47 CFR 97.17.97.19,
97.511. and V1.519.
Federal Communications Commission.
WII.liaIII F. Cat.a.
Acting Secretary.
IFR Doc. 96-7810 Piled 3-28-96; 8:45 ami
...... COOl rnl~"



14100 Federal Register / Vol. 61. No. 62 / Friday. March 29, 1996 / Notices

ADDRESS: Direct all comments to proposal also involves the acquisition of Director. Bank Holding Company) 101
Dorothy Conway. Federal a nonbanking com~any. the review also Market Street. San Francisco. California
Communications. Room 234. 1919 M includes whether e acquisition of the 94105:
St.. NW.. Washington. DC 20554 or via nonbanking company complies with the 1. Central Coast Bancorp, Salinas.
internet to dconway@fcc.gov. standards in section 4 of the BHC Act. California; to acquire 100 percent of the
FOR FURTHER INFORMATION CONTACT: For including whether the acquisition of the voting shares of Cypress Coast Bank.
additional information or copies of the nonbank.ing company can "reasonably seaside. California.
Jnformation collections contact Dorothy be expected to produce benefits to the Board of Governors of the Federel Reserve
Conway at 202-418-0217 or via internet public. such as greater convenience, System. March 25.1996.

\
at dconway@fcc.gov. increased competition. or gains in Jeaaiter J. JolaDsoa.
SUPPLEMENTARY INFORMATION: efficiency. that outweigh possible Deputy Secretary ofthe Board.
OMB Approval Number: 3060-0003. adverse effects. such as undue IFR Doc. 96-7660 Filed 3-28-96; 8:45 IJDIconcentration of resources. decreased orTitle: Application for Amateur

unfair COD petition. conflicts of IUJNG COOl! 1I1C1-41~

Operator/Primary Station Lice1ll8.
Fonn No.: FCC 610. interests. or unsound banking practices"

Type of Review: Exteneion of a (12 U.S.C. 1843). Any :Iuest for SWIshlne MeetIng
currently approved collection. a hearing must be 'accompani by a .

II

Resoponiients: Individuals or statement of the reasons a written ,.AND DATE: 10;00 a.m.• Wednesday.
households. presentation would not suffice in lieu of April 3. 1996.

Number c:! Respondents: 93.000. a hearing. identifying s~ficallyany PLACE: Marriner S. Eccles Federal
Estimate Time Per Response: 10 questions of fact that are in dispute. R81erve Board Building. C Street

minutes. summarizing the evidence that would entrance between 20th and 21st Streets
Total Annual Burden: 15.438 hours. be presented at a hearing. and indicating NW.• Washington. D.C. 20551.
Needs and Uses: FCC Rules require how the party commenting would be STATUS: Closed.

\~
that applicants file the FCC 610 to apply aggrieved by approval of thec;:al.

MAnERS TO BE CONIIDERED:for a new.renewed or modified license. Unless otherwise noted. non g
The form is required by the activities will be conducted throughout 1.,Personnel actions (appointments.
Communications Act of 1934. as the United States. promotions. assignments.

, ~ amended: International Treaties and Unless otherwise noted. comments rMSSignments. and sa:I. actioos)
:.c ~ FCC Rules - 47 CFR 97.17.91.19. regarding each of these applications involving individual F eral RMemt

}~ 97.511. and 97.519. must be received at the Reserve Bank System employees. .
Federal CommunicatioDs CoJDJDiuIoD.

indicated or the offices of the Board of 2. Any items carried forward from a

WUliam F. Caton.
Governors not later than April 22. 1998. previously announced meeting.

A. Federal R.esene BaH ofa .........
Actin, Secretary. (John J. Wixted. Jr.• Vice President) 1455

CONTACT PERSON FOR MORE N'ONM11ClN:
t Mr. Joseph R. Coyne. Assistant to the

';:1 IFR Doc. 96-7810 Filed 3-28-96: 8:451JD1 East Sixth Street. Cleveland. Ohio Board; (202) 452-3204. You may call
!. ~ . ....... COOlE ,"1-41~ 44101: (202) 452-3207. beginning at1. Pennwood Bancorp. Inc.•

Pittsburgh. Pennsylvania; to become a aptroximately 5 p.m; two busm- days

FEDERAL RESERVE SYSTEM bank holding company by a~uiring 100 be re this meetin~a recorded
announcement of and bankpercent of the voting shares 0
holding company applicationsformations of, Acqu"'ttons by, 8f1d Pennwood Savings Bank, Pittsburgh,

Mergers of Bank Holding eomp.n... Pennsylvania. . scheduled for the meeting.

The companies listed in this notice
B. Federal R8lIerve Bank ofAtlanta D8ted: March 27. 1996.

(zane R. Kelley. Vice President) 104 JlIIUlifer J. JolaDson.
have applied to the Board for approval. Marietta Street. N.W., Atlanta. Georgia Deputy Secretary of the Board.
pursuant to the Bank Holdilll Company 30303: IFR Doc. 96-7826 Flied 3-27-96: 11:18 un)Act of 1956 (12 U.S.c. 1841 et seq.) 1. The Colonial BancGroup. Inc••

ILUNQ coOe 1I1N1~(BHC Act). Regulation Y (12 CPR part MontgomeJ" Alabama; to merge with

;1;
225), and all other applicable statutes Commercia Bancorp of Geo~a. Inc.,
and regulations to become a baDk Lawrenceville. Georgia. and ereby - GENERAL SERVICES

?l
holding company and/or to acquire the indirectly acquire Commercial Bank of ADMINISTRATIONassets or the ownership of. control of. or Ge01a. Lawrenceville, Geo~a.
~ower to vote shares of a bank or C. ederal1lelerve Bank oDaUu Placement of Commercial AntenMa on<) " holding com~yand all oftha (Genie D. Short, Vice President) 2200
banks and nonOOn n8 companies North Pearl Street. Dallas, Texas 75201-

Farel Property

owned by the bank holding company. 2272: AGENCY: General Services.:' ;~ including the companies listed below. 1. Marlin Holdings. Ud., Marlin• Administration.
The applications listed below. as well Texas: to become a bank. holding AanON: Notice.

;~~ as other related filin~ reqUired by the company by retaining 67.93 percent of
j, .t Board;are available or immediate the voting shares of Central Financial lMMIARY: On August 10,1995.
" I· inspection at the Federal Reserve Bank Bancorp. Inc.• Lorena. Texas: and President Clinton signed an Executive.:. !:
-,~ " indicated. Once the application has thereby indirectly retain shares of Memorandum directing the beads of all
.Ii'· , been accepted for processing. it will also Central Delaware Financial Bancorp. departments and apneies to facilitate
jf :: be available for inspection at the offices Dover, Delaware; Lorena State Bank. access to Federal property for the

of the Board ofGoverno~ ~~,rested ~ ..Lorena. Texas; and Bank of Troy. Troy. purpose of siting mobile services

~)'~' persons may express theirvj~i~,_. l . Jexas. antannas. The General Services
:.;1 writing on the-standards enumerated tl11t\ D. Federal R.eeerve Bank ofSaa Administration. in coordination with

I
the BHC Act (12 U.S.C. 1842(c)).lfthe Francisco (Kenneth R Binning, odler Government departments and


